
llamilton LLI1 
~~~~~~~~~~~~~"~" AUtJfH<'Y> l nw 

Michael J. Mann 

VIA HAND DELIVERY 

Superior Court of 
Law Division, Mercer County 
1 South Broad Street - 1st floor 
Trenton, NJ 08650 

July 2015 

Brian R. Zurich 
direct dial: 609.951.4!58 

RE: In the Matter of the Application of the Township of Hopewell 
Docket No. MER-L-1557-15 

Dear Sir/Madam: 

We represent CF Hopewell CC&L LLC ("CF Hopewell"). Enclosed for filing in the 
above-captioned matter please find an original and one ( 1) copy of the following documents: 

1. Notice of Motion to Intervene; 

2. Letter Brief in support of Motion to Intervene; 

3. Certification of Jonathan M. Preziosi, Esq.; 

4. Certification of David Moore; 

5. Proposed Order; and 

6. Certificate of Service. 

Please stamp the extra copy "received/filed" and return it with the messenger, who has 
been instructed to wait. A copy has been delivered via hand delivery directly to Judge Jacobson. 
Kindly charge our account no. 140272 for any filing fees. 

Philadelphia Boston Washington, D.C. Los Angeles New York Pittsburgh 

Detroit Berwyn Harrisburg Orange County Princeton Wilmington 

www.pepperlaw.com 
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to matter. 

cc: Kevin Van Hise, (via email and regular mail) 
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f>EPPER HAMILTON LLP 

LLC 

IN THE MATTER OF THE APPLICATION 
OF THE TOWNSHIP OF HOPEWELL IN 
MERCER COUNTY 

~~~~-~~--~~-~~-~~---~--~ 

To: Clerk, Superior Court of New Jersey 
Law Division, Mercer County 
1 South Broad Street - 1st floor 
Trenton, New Jersey 08650 

Hon. Mary C. Jacobson, A.J.S.C. 
Mercer County Courthouse 
400 South Warren Street 
Trenton, New Jersey 08650 

Kevin A VanHise, Esq. 
Mason, Griffin & Pierson PC 
101 Poor Fam1 Road 
Princeton, New Jersey 08540 

SUPERIOR COURT OF NEW JERSEY 
MERCER COUNTY~ LAW DIVISION 
DOCKET NO.: MER-L-1557-15 

Civil Action 

NOTICE OF MOTION TO INTERVENE 
BY CF HOPEWELL CC&L LLC 

PLEASE TAKE NOTICE that on August 7, 2015 at 9:00a.m., or as soon thereafter as 

counsel may be heard, CF Hopewell CC&L LLC ("CF Hopewell"), by and through their 

undersigned counsel, shall move before the Superior Court ofNew Jersey, Law Division, Mercer 

County, for an Order granting CF Hopewell's Motion to Intervene pursuant toR. 4:33-1, R. 

4:33-2 and the Declaratory Judgment Act, N.J.S.A 2A:16-56. 

#34781530 v2 



PLEASE TAKE FURTHER NOTICE that in support this motion, CF Hopewell shall 

upon the accompanying Certification of Jonathan M. Preziosi, the of David J. 

Moore, and supporting brief. 

PLEASE TAKE FURTHER NOTICE that CF Hopewell requests oral argument. A 

proposed fom1 of Order is provided herewith. 

Dated: July 2015 

#34781530 v2 

~~:n~~~\~~MIL TON LLP 

Atto~~;~ for CF Hopewell CC&L LLC 

BY•J ~nlV\1 
Jonathan M. Preziosi 
Brian R. Zurich 
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Suite 400 

VIA HANI>-I>F:LIVERY 

Hon. 
M~rcer County Courthous~ 
400 South Warren Street 
Trenton, New 08650 

Dear Judge Jacobson: 

This office represents CF Hopewell CC&L LLC (''CF Hopewell"). Please accept the 

following letter in lieu of a more formal brief on behalf of CF Hopewell in support of its motion 

for leave to intervene in this matter pursuant to R. 4:33-1, R. 4:33-2 and the Declaratory 

Judgment Act, N.J.S.A. 2A: 16-56. 

As set forth within, CF Hopewell's motion should be granted because CF Hopewell's 

property meets each of the statutory criteria for properties that are to serve as affordable housing 

sites pursuant to N.J.A.C. 5:93-5.3. CF Hopewell is thus an "interested party" because the 

characteristics of its property make it particularly suitable to serve as a site for a very substantial 

number of Hopewell Township's obligation of affordable housing units. CF Hopewell should 

therefore be permitted to participate in the judicial process that will determine Hopewell's fair 

share affordable housing obligation. 
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I. I'RELIMINARY STATEMENT 

of cases that the power to zone a 

to do so in a manner that creates a realistic opportunity for producing a 

fair of the regional present and prospective need for housing low- and moderate-income 

families. The Legislature enacted the Fair Housing Act of 1985 ("FHA"), N.J.S.A. 54:270-301 

to to in municipal compliance with that obligation. The FHA created the Council on 

At1ordable Housing (''COAH"), which was designed to provide an optional administrative 

alternative to litigating constitutional compliance through civil exclusionary zoning actions. 

COAH, in tum, was required to adopt rules governing municipal housing obligations and 

initially did so by adopting First and Second Round Rules, which expired in 1999. Since then, 

COAH's proposed Third Round Rules have been invalidated on two occasions and no further 

Third Round Rules have been proposed. In March 2014, the New Jersey Supreme Court entered 

an Order requiring COAH to take specific rule-promulgation steps, that would lead to the 

adoption of the required Third Round Rules by November 17, 2014. COAH subsequently failed 

to promulgate the necessary Third Round Rules. 

As a result, on March 10,2015, in In reAdoption ofN.J.A.C. 5:96 and 5:97,221 N.J. 1 

(20 15), the New Jersey Supreme Court shifted jurisdiction over fair share plans from COAH to 

judges assigned to Mt. Laurel matters in each vicinage, and created transitional procedures for 

Court intervention. Among other things, the Court's decision gave municipalities that obtained 

"participating status" before COAH an opportunity to seek to obtain a court declaration that their 

#34785304 vi 



c 

are valid and no more than months in which to 

and affordable plan. The decision further 

provided that the t1ve-month period, courts may provide initial immunity preventing any 

from proceeding. The Court also provided that in the event a 

municipality such a declaration. it must do so on notice and an opportunity to be heard to 

interested parties. 

On July 8, 201 in accordance with the procedures set forth by the Supreme Court, 

Hopewell Township filed a declaratory judgment action seeking a declaration that, among other 

things, its Fair Share Housing Plan is presumptively valid. Additionally, Hopewell filed a 

motion for an initial five-month grant of immunity from exclusionary zoning actions, as also 

permitted by the March 1 0 decision. As required, Hopewell Township provided notice of the 

filings to CF Hopewell as an "interested party." 

N.J.A.C. 5:93-5.3, which was adopted as part of the Second Round Rules, sets forth the 

criteria and general requirements for sites which may be designated for new construction of low 

and moderate income units. CF Hopewell seeks to intervene in this action because it is the 

owner of property in Hopewell Township that meets each of the statutory criteria ofN.J.A.C. 

5:93-5.3, in that its property is "available, suitable, developable and approvable." Indeed, CF 

Hopewell's approximately 200 acres of developable property is located adjacent to two major 

centers of employment, has exceptional access to major roadways, and perhaps most 

importantly, is within a sewer service area unlike the vast majority of other undeveloped 
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in Township. Hopewell is thus an "interested party" because its property is 

to atTordable and it a true stake in the outcome of 

the judgment action. CF Hopewell should therefore be permitted to 

participate in the judicial process that will determine Hopewell Township's fair share afiordable 

housing obligation. Accordingly, CF Hopewell respectfully requests that the Court grant its 

motion to intervene and allow it to join as a defendant in this action. 

II. FACTUALBACKGROUND 

CF Hopewell is the owner of property in Hopewell Township located on the west side of 

Scotch Road, designated as Block 93, Lot 6.01 consisting of approximately 200 acres (the "CF 

Hopewell Property"). Certification of David Moore ("Moore Cert.") at 2. The CF Hopewell 

Property is currently zoned "Office Park." Id. at 3. Under a General Development Plan 

approval, 1 million square feet of office space is permitted to be built on the property, including 

conference center, restaurant and hotel as approved uses. I d. Throughout much of 2014, the 

Hopewell Township Planning Board worked on a Master Plan Amendment to change the zoning 

for mixed use development on the subject property, including inclusionary development with an 

affordable housing component. Id. at 4. A true and correct copy of the Master Plan Revision for 

the Scotch Road Area is attached to the Moore Cert. as Exhibit 1. During this time period, the 

Township hired experts that determined, among other things, that the CF Hopewell Property was 

an appropriate location for the construction of affordable housing. Id. at 4. Ultimately, the 
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Planning Board did not adopt the amendment, in major part because it did not know its 

Id. CF Hopewell supported such an amendment. 

Importantly. the property is one of the locations in Hopewell Town ship within a 

sewer area. ld. at 5. It is designated for sewer in the Township's Wastewater 

Management Plan ("WMP'') and in Mercer County's Water Quality Management Plan 

("WQMP"). Id. In 2011-2012, the Township planned to acquire sewer for the southern part of 

the Township, but that effort failed due to public opposition. Few other undeveloped properties 

in the Township have access to sewer. ld. at 6. 

Finally, the CF Hopewell Property has exceptional access on Scotch Road across from 

two major centers of employment. Id. at 7. The Bank of America/Merrill Lynch office campus 

has approximately 1.25 million square feet of office space and 7,000 employees. Id. 

Additionally. Capital Health recently built a new hospital with 367 beds and approximately 

150,000 square feet of medical office space. I d. Capital Health currently employs more than 

1 ,500 employees and continues to grow. I d. Indeed, Capital Health has plans to expand its 

medical space by approximately another 126,000 square feet to add 144 more beds. Id. The CF 

Hopewell Propetiy is also very close to the I-95/295 Scotch Road interchange which is just south 

of the site along Scotch Road. I d. 

III. PROCEDURAL HISTORY 

Prior to COAH's December 31. 2008 deadline for filing a Third Round Plan, and prior to 

the invalidation of COAH' s Third Round Rules, Hopewell Towns hip adopted a Third Round 
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of the 

Plan Plan and submitted it to COAH. Compl. at 

that point forward, under COAH jurisdiction, but never 

at ~ and thus remained a "participating jurisdiction" as 

1 (2015). As a result ofthe Supreme Court's March 10,2015 decision, the 

Court provided a 90-day grace period for the effective date of its order in order to "allow[] all 

parties to prepare for the actions that are authorized pursuant to that order." Id. at 6. 

During the 90-day preparation period, CF Hopewell took actions to solidify its status as 

an "interested party." At a Township Committee meeting held on March 23,2015, counsel for 

CF Hopewell publicly advised that CF Hopewell is an interested party in Hopewell Township's 

compliance with its affordable housing obligations and requested that CF Hopewell be included 

on the Township's "notice list" since the Court's decision noted that any municipal filing should 

be on notice to "interested parties." Certification of Jonathan M. Preziosi ("Preziosi Cert.") at 2. 

The Township agreed. Id. Further, on April 30, 2015, CF Hopewell submitted a letter to Laurie 

E. Gompf, the Municipal Clerk of the Township of Hopewell, to advise that CF Hopewell is an 

"interested party" in providing low and moderate income housing pursuant to the New Jersey 

Supreme Court's March 10,2015 decision. Id. at 3. A true and correct copy ofthe April30, 

2015 letter is attached to the Certification of Jonathan M. Preziosi as Exhibit 1. 

Shortly thereafter, on June 30,2015, CF Hopewell submitted to Ms. Gompfa conceptual 

plan for an inclusionary development on its property. Preziosi Cert. at 4. The conceptual plan 
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walkable 

The set 

an component that would link two neighborhoods to each 

In addition, CF Hopewell indicated that it would be willing to modify 

a neighborhood commercial center to make possible a convenient and 

oc<nJcm for a convenience store, restaurant, cleaners, and other related amenities. Id. 

were proposed to be 1 rental and 20% for-sale, with not less than 209 low and 

moderate income units provided, calculated at 15% of the 1,3 88 total number of units. I d. 

On July 8, 2015, Hopewell Township filed the instant declaratory judgment action as a 

"participating jurisdiction" before this Court, and moved for temporary immunity for a period of 

five months. That motion is returnable September 18, 2015, and CF Hopewell has thus timely 

moved to intervene in this case so as to not delay any proceeding before the Court. 

As set forth both above and below, CF Hopewell's site satisfies the applicable criteria for 

properties that are to serve as affordable housing sites pursuant to N.J.A.C. 5:93-5.3, and the site 

can accommodate a substantial number of the fair share units that the Township will be required 

to create. CF Hopewell therefore has a very substantial interest in the outcome of the 

Township's declaratory judgment action. CF Hopewell is thus an "interested party" and should 

be afforded the opportunity to participate in this matter. SeeR. 4:33-1, R. 4:33-2 and N.J.S.A. 

2A:l6-56. 
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IV. LEGAL ARGUMENT 

A. N .. J.A.C. 5:93-5.3 

to serve affordable housing 

Municipalities shall designate sites that are available, suitable, 
developable and approvable, as defined in 5:93-1. In 
reviewing sites, the Council shall give priority to sites where 
infrastructure is currently or imminently available. 

~~~ 5:93-5.3. Here, CF Hopewell's Property meets each of the statutory criteria for sites 

that are to serve as affordable housing sites in that its property is "available, suitable, 

developable and approvable," and should be given priority as its infrastructure, unlike most other 

locations in the Township, is currently or imminently available. 

"Available site" means "a site with clear title, free of encumbrances which preclude 

development for low and moderate income housing." N.J.A.C. 5:93-1.3. As set forth in the 

Certification of David Moore, CF Hopewell holds clear title to the property and the property is 

free of encumbrances which preclude development for low and moderate income housing. Thus, 

the site is ·'available." 

"Suitable site" means "a site that is adjacent to compatible land uses, has access to 

appropriate streets and is consistent with the environmental policies delineated in N.J.A.C. 5:93-

4." N.J.A.C. 5:93-1.3. As outlined above, the CF Hopewell property is adjacent to, and just 

west of, the Capital Health Medical Center and the Bank of America/Merrill Lynch office 
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two major centers of employment. 

Scotch Road interchange which is 

and access to major 

Moreover, Scotch Road is a tour-lane roadway which is rare tor the Township 

~ it is already improved with capacity for 

traffic. Finally, approximately 200 acres of the CF Hopewell Property are developable and not 

subject to environmental constraints, and is therefore consistent with the environmental policies 

"Developable site" means "a site that has access to appropriate water and sewer 

infrastructure, and is consistent with the applicable areawide water quality management plan 

(including wastewater management plan) or is included in an amendment to the areawide water 

quality management plan submitted to and under review by the DEP." N.J.A.C. 5:93-1.3. As 

outlined above, the CF Hopewell property is one of the few developable locations in Hopewell 

Township within a sewer service area. lt is designated for sewer in the Township's Wastewater 

Management Plan ("WMP") and in Mercer County's Water Quality Management Plan 

("WQMP"). Since few other properties in the Township with land available for development 

have sewer access, the CF Hopewell property is particularly well suited for development as its 

infrastructure is currently or imminently available. Moreover, in 2011-2012, the Township 

planned to acquire sewer for the southern part of the Township, but that effort failed due to 

public opposition. Thus, not only is the CF Hopewell property "developable," but it is one of 
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in the Township that qualifies as "developable'' because of its unique access to 

, "approvable site" means site that mav . developed for low and moderate 

income housing in a manner consistent with the rules or regulations of all agencies with 

jurisdiction over the site. A site may be approvable although uot currently zoned for low and 

moderate income housing.'' NJ.A.C. 5:93-1.3. As discussed above, the CF Hopewell Property 

is currently zoned for use as an otftce. Such zoning, however, can be changed to allow a 

residential inclusionary development. Indeed, the Planning Board spent a considerable portion 

of 2014 working on a Master Plan Amendment to make such a change to the zoning. See 

Preziosi Cert., Exh. 1. CF Hopewell would support such a change. As a result, the CF Hopewell 

Property is "approvable." 

Based on the foregoing, CF Hopewell meets each of the statutory criteria for sites that are 

to serve as affordable housing sites in that its property is ''available, suitable, developable and 

approvable," and must also be given priority consideration as an approved inclusionary site 

because, unlike most other locations in the Township, its infrastructure is currently or 

imminently available. Thus, as discussed below, CF Hopewell should be permitted to intervene 

in this action. 
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B. New Jersey's Broad and Liberal Standard for Intervention 

Rule 1 provides: 

Upon timely application shall be permitted to intervene in 
an action if the applicant claims an interest relating to the property 
or transaction which is the subject of the action and is so situated 
that the disposition of the action may as a practical matter impair 
or impede the ability to protect that interest, unless the applicant's 
interest is adequately represented by existing pat1ies. 

4:33-1. A motion to intervene should be liberally viewed. Atlantic Employers v. Tots & 

Toddlers, 239 N.J. Super. 275 (App. Div.) certif. denied, 1 N.J. 147 (1990). Whether to grant 

intervention under R. 4:33-1 is not discretionary. Chesterbrooke Ltd. P'ship v. Planning Board 

criteria are met, intervention must be approved. Id. 

New Jersey's permissive intervention rule further provides in relevant part as follows: 

Upon timely application anyone may be permitted to intervene in 
an action if the claim or defense and the main action have a 
question of law or fact in common. . . . In exercising its discretion 
the court shall consider whether the intervention will unduly delay 
or prejudice the adjudication of the rights of the original parties. 

R. 4:33-2. Thus, where a non-party seeks to intervene, it must satisfy three requirements: (1) 

that its motion is timely; (2) that its claim and an existing claim in the litigation have a common 

question of law or fact; and (3) that its intervention will not "unduly delay or prejudice" the 

rights of the existing parties. In considering a motion for permissive intervention, the trial court 

must construe R. 4:33-2 liberally with consideration as to whether intervention would unduly 
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adjudication of 

would and the extent to which the intervention 

complex. 

144 1 (1996): 

583, 590-91 (App. Div. 2011) ("Permissive intervention pursuant toR. 4:33-2 requires a trial 

court to liberally determine 'whether intervention will unduly delay or prejudice the adjudication 

of the rights the original parties."') (citations omitted); Comment 1 to R. 4:33-2. 

The right to intervene is also established under the Declaratory Judgment Act, N.J.S.A. 

2A: 16-56, which provides that"[ w]hen declaratory relief is sought, all persons having or 

claiming any interest which would be affected by the declaration shall be made parties to the 

proceeding." Here, the Supreme Court recognized that "[i]f a municipality seeks to obtain an 

affirmative declaration of constitutional compliance, it will have to do so on notice and 

opportunity to be heard to FSHC and interested parties." In re N.J.A.C. 5:96 and 5:97,221 N.J. 

at 23. As discussed in greater detail above, CF Hopewell is an interested party because it owns a 

200-acre parcel in Hopewell Township and has submitted plans to the Township for the 

construction of a substantial, inclusionary development. Moreover, intervention by CF Hopewell 

is consistent with longstanding precedent regarding standing in Mount Laurel proceedings. 1 

1 "New Jersey courts have 'historically taken a much more liberal approach on this issue 
of standing than have the federal cases.' New Jersey courts ... have never allowed 'procedural 
frustration' to prevent determinations on the merits where the plaintiff can demonstrate a 
legitimate interest in the lawsuit." Southern Burlington Ctr. N.A.A.C.P. v. Mt. Laurel Twp., 92 
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Applying standards, CF Hopewell respectfully submits that its motion to intervene 

should granted. First, its application is timely, as this matter was just recently filed on July 8, 

15. The Court has not yet entered a case management order, nor has any proceeding taken 

place. Intervention of CF Hopewell at this early stage will not delay or prejudice the rights of 

any of the existing parties in the action. Second, CF Hopewell seeks to address the same issue 

that Hopewell Township has already pleaded in this case, namely, Hopewell's fair share 

affordable housing obligations. More specifically, as outlined above, the CF Hopewell Property 

meets each of the statutory criteria set forth in N.J.A.C. 5:93-5.3 for sites that are to serve as 

affordable housing sites in that its property is "available, suitable, developable and approvable." 

Thus, CF Hopewell has an interest that will be affected by the Township's requested declaration 

as it has already submitted site plan proposals to the Township for a residential inclusionary 

development consisting in part of low- and moderate-income affordable housing on the CF 

Hopewell Property. Finally, and as alluded to above, intervention by CF Hopewell at such an 

N.J. 158,337 (1983) (Mount Laurel II) (quoting Crescent Park Tenants Ass'n v. Realty Equities 
Corp., 58 N.J. 98, 101 (1971)). The Mount Laurel II Court adopted a standard for standing that 
would encourage the enforcement of the Mount Laurel doctrine, writing: 

We believe that the need for a "liberal" approach to standing is 
especially important in Mount Laurel litigation .... Thus, we hold 
that any individual demonstrating an interest in, or any 
organization that has the objective of, securing lower income 
housing opportunities in a municipality will have standing to sue 
such municipality on Mount Laurel grounds. 

Id. at 337 (emphasis added). 
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will not 

if Hopewell will serve to the Court in determining the Township's 

fair share 

and liberal standard intervention prescribed by and the Declaratory 

Judgment Act, Hopewell respectfully submits that its motion tor leave to intervene should be 

granted. 

V. CONCLUSION 

For the foregoing reasons, CF Hopewell respectfully requests that the Court grant its 

motion to intervene and allow it to join as a defeQdant in this action. 

Jonathan M. Prezi si 

cc: Kevin A VanHise, Esq. (via email and regular mail) 

2 In similar litigation, on June 26,2015 and July 9, 2015, Hon. Douglas K. 
Wolfson, J.S.C., of the Superior Court ofNew Jersey, Middlesex County, entered a Consent 
Order and Opinion granting a motion to intervene by a developer, Monroe 33 Developers, in a 
virtually identical affordable housing matter under the caption In the Matter of the Adoption of 
the Monroe Township Housing Element and Fair Share Plan, and Implementing Ordinances, 
MID-L-3365-15. The Consent Order and Opinion are attached to the Certification of Jonathan 
M. Preziosi as Exhibit 2. 
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1 
R. 17982009 

PEPPER HAMI.L TON LLP 
Liability Partnership) 

Counselfbr Hopewell CC&L LLC 

IN THE MATTER OF THE APPLICATION 
OF THE TOWNSHIP OF HOPEWELL IN 
MERCER COUNTY 

~~~~~~~~~~~~~~~~~ 

SUPERIOR COURT OF NEW JERSEY 
MERCER COUNTY LAW DIVISION 
DOCKET NO.: MER-L-1557-15 

Civil Action 

CERTIFICATION OF JONATHAN M. 
PREZIOSI IN SUPPORT OF CF 
HOPEWELL'S MOTION TO 
INTERVENE 

Jonathan M. Preziosi, Esq., of full age, certifies as follows: 

I. I am an attorney-at-law, a member ofthe Bar of the State ofNew Jersey, 

and a partner in the law firm of Pepper Hamilton LLP, attorneys for CF Hopewell CC&L LLC 

("CF Hopewell") in the above-captioned matter. I make this Certification in support of CF 

Hopewell's motion to intervene as a defendant in the above-captioned matter. 

2. At a Township Committee meeting held on March 23,2015, my partner 

at Pepper Hamilton LLP Mark Solomon publicly advised that CF Hopewell is an interested party 

in Hopewell Township's compliance with its affordable housing obligations and requested that 

CF Hopewell be included on the Township's "notice list" since the Court's decision noted that 

any municipal filing should be on notice to "interested parties." The Township agreed. 

3. Further, on April30, 2015, CF Hopewell submitted a letter to Laurie E. 

Gompf, the Municipal Clerk ofthe Township of Hopewell, to advise that CF Hopewell is an 

"interested party" in providing low and moderate income housing pursuant to the New Jersey 
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10, true and correct copy of the April 30, 2015 letter 

is 

Shortly on June Hopewell submitted to Ms. 

a conceptual plan for an inclusionary development on property. The conceptual plan 

included an open and recreational component that would link two neighborhoods to each 

other open In addition, CF Hopewell indicated that it would be willing to modify the 

plan to include a neighborhood commercial center to make possible a convenient and walkable 

location for a convenience store, restaurant, cleaners, and other related amenities. The set asides 

were proposed to be 15% rental and 20% for-sale, with not less than 209 low and moderate 

income units provided, calculated at 15% of the 1,388 total number of units. 

5. A true and correct copy of the Consent Order and Opinion entered by the 

Hon. Douglas K. Wolfson, J.S.C. on June 26, 2015 and July 9, 2015 under the caption In the 

Matter ofthe Adoption (~/the Monroe Township Housing Element and Fair Share Plan, and 

Implementing Ordinances, MID-L-3365-15, is attached hereto as Exhibit 2. 

I certify that the foregoing stateme,s made by me are true. I am aware that if any 

of the foregoing statements made by me are willf/y false, I am subject to punishment 

j lj1 ;/j,h·J 
JONATHAN M. PREZIOSI 

Dated: July 22,2015 

-2-
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REGULAR & CER11FIED MAIL- RRR 

Laurie E. Gompt: Municipal Clerk 
Township of Hopewell 

April 30, 

201 Washington Crossing Pennington Road 
Titusville, NJ 08560 

Re: Request for lnclusionary Development Pursuant to N.J.S.A. 52:27D-310(/) 
and Addition to Township Service List 

Dear Ms. Gompf: 

This otlice represents CF llopewell CC&L LLC ("CF Hopewell''), an interested 
party in the plans of Hopewell Township (the ''Township") to demonstrate affordable housing 
constitutional compliance. CF Hopewell owns the properties designated on the Hopewell 
Township Tax Map as Block 93, Lots 3.01, 6.01, 20 and 46, Block 93.05, Lot 2, and Block 91, 
Lots 3.11 and 3.95 (the ··Properties"). CF Hopewell requests that the Township consider the 
Properties tor inclusionary zoning and/or development in connection with any revision to the 
Township's 2008 Third Round Housing Element and Fair Share Plan (''Fair Share Plan"). In 
addition, confirming my oral request to Township Committee (the "Committee") at its March 23, 
2015 meeting, CF Hopewell requests that Pepper Hamilton LLP be added to the notice/service 
list so as to be notified promptly of: (l) any public meeting of the Committee or the Township 
Planning Board ("Planning Board'') at which the Committee or the Planning Board intends to 
consider or take action on any revision to the Township's Fair Share Plan; or (2) the filing of any 
declaratory judgment or other action in the New Jersey Superior Court pursuant to the New 
Jersey Supreme Court's March 10, 2015 Opinion and Order. 

As the Committee and the Planning Board are aware, the New Jersey Supreme 
Court has established a time frame for identifying the Third Round Mount Laurel affordable 
housing obligations and provided each municipality with the opportunity to file a Fair Share Plan 
that will provide a realistic opportunity tor the construction of affordable housing that satisfies its 
obligation. It is clear that Hopewell Township will have a significant housing obligation and 

t/3.\6.\40% vI 

Philadelphia Boston Derroit New York Pittsburgh 

Berwyn Harrivburg Orange County Princeton Wilmington 

www. pepperlaw.com 



opportunities for the construction of affordable housing to satisfy 
to I O(t), CF Hopewell requests that the 

for a substantial inclusionary development 

Hopewell course is aware that in 2014 the Planning Board developed and 
considered a draft Master Plan Amendment tlx mixed-use devdopmenL potentially including 
affiJrdable housing, or certain lands on the west side of Scotch Road owned in large part by CF 
llopewell. That proposal from the Settlement Agreement dated October 2004, 
between CF llopevvell' s predecessor-in-title and the Township, the current zoning, and the 
General Development Plan Approval for oftice development obtained by CF Hopewell's 
predecessor-in-title tor lands on the west side of Scotch Road. Notably, the property designated 
as Block 93, Lot 6.01 consisting of approximately 200 acres and owned by CF Hopewell is one 
of the few properties in the municipality within a designated sewer service area. In connection 
with the request set forth in this letter, CF Hopewell is prepared to work with the Township to 
amend the existing zoning and existing approvals in order to allow for an inclusionary 
development and requests the opportunity to dt? so. l Iowever, until such time as agreement is 
reached, the request made herein should not be ~nstrued as a waiver or abandonment of CF 
llopewell' existing development rights. · 

Thank you for your attention to this 

JMP:tr 
ee: I 1onorable Harvey Lester, Mayor 

Karen Murphy, Planning Board Chair 
Steven P. Goodell, Esq., Township Attorney 
Ronald C. Morgan, Esq., Planning Board Attorney 
Edwin W. Schimiercr, Esq., Special Atlordable Housing Attorney 

ri33634090 vI 



EXHIBIT 2 



IN THE MATTER OF 'l'HE ADOP'l'ION OF 
'l'HE MONROE 'l'OWNSHIP HOUSING 
ELEMENT AND FAIR SHARE PLAN, AND 
IMPLEMEN'l'ING ORDINANCES. 

) 

) 

FILED 
JUN 2 6 2015 

JUDGE DOUGLAS K. WOLFSON 

SUPERIOR COURT 
Law Division 
Middlesex 

DOCKET NO: MID-L-3365-15 

CIVIL ACTION 

CONSEN'l' ORDER 

These matters been brought before the Court on the 

ication of Movant Fair Share Housing Center (FSHC), 

its counsel, Kevin D. Walsh, Esq., through a cross-

motion for intervention and for the preliminary determination 

of Monroe Township's Third Round present and prospective needs 

and through the application of Movant Monroe 33 Developers, 

LLC ("Monroe 33") through a motion to intervene and opposition 

to Monroe Township's motion for immunity; 

And it appearing that the Township of Monroe, FSHC, and 

Monroe 33 have consented to the following terms as part of a 

case management conference with the Honorable Douglas Wolfson, 

J.S.C. held on June 26, 2015; 
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i 

l 

1 

the 

ha 

way to 1i 

with the 

to and factual issues relat to iance, 

NOW, THEREFORE, IT IS on this 26th day of June, 2015 

ORDERED as follows: 

1. Fair Share Housing Center's (FSHC) Motion to 

rvene as a Defendant is FSHC shall file an 

answer and counterclaim within 10 days of the date of this 

order and provide a copy of this order to the clerk. 

2. Monroe 33's motion to intervene as a defendant 

is granted. Monroe 33 shall file an answer within 10 days of 

the date of this order and provide a copy of this order to the 

clerk. 

3. Service of FSHC's answer and counterclaim and 

Monroe's answer shall be accomplished through the forwarding 

of a signed copy of those pleadings to counsel for Monroe 

Township by regular mail. The answer to FSHC's counterclaim 

shall be filed within 30 days of receipt of the signed 

pleading. 
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1 

Round 

1 

to the 

, s 

104 ts; that Prior Round 

Need is 554 uni and that the 's Third 

ive obli ion i 2 3 units. No later than 

4, 0 5, the parties to thi lit ion and any 

y may wish to involve shall meet for an off-the

set ement conference in which the parties shall see if 

can reach 

Prior Round 

as to the Township's Present Need, 

ive need, and the Third Round prospective 

need and the parties' positions as to the 1,000 unit cap and 

its potential application in the Township. 

6. Monroe 33 will file papers in response to 

FSHC's pending cross-motion for a preliminary determination on 

or before July 24, 2015. 

7. If the parties do not reach agreement in 

connection with the meeting occurring on or before July 24, 

2015, the Township may file opposition to FSHC's cross-motion 

and the papers filed by Monroe 33 no later than August 7, 

2015, with any supporting expert reports and/or other relevant 

3 



wi 

1 

4, 1 on -motion 

on 4, 2015. 

8. share due on 

, 2015 shall demonstrate how it a 

for ts present need, Prior Round 

need, and Third Round pro ive need obligation, 

which obli ons shall be established through the process set 

out this order. 

9. Case conferences are hereby 

scheduled for the following dates and times: 

a. August 24, 2015 at 9:30 a.m. 

b. October 9, 2015 at 9:30 a.m. 

10. Notice of the adoption of the Township's plan 

shall be mailed and published for a 30-day comment period on or 

before November 15, 2015. 

11. 

vJill 
r><-

The trial in this matter ~ scheduled 

12. The Court provides five months of immunity to 

Monroe Township commencing with the filing of the complaint by 

Monroe Township in this matter. 

12. Elizabeth McKenzie is appointed as special 

master in this matter, with fees to be paid as allocated by 
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1 

admini : 70-

) ( ) . The r to mediat di in 

thi part f the ration process. 

Counse for 1 forward a copy of this 

Order ies of record and the Court's Master within 

five (5) of rece 

Hon. 

The unders on behalf of the parties they repre ent hereby 
consent to the form, content and entry of the within Order on 
the condition that their consent is withdrawn and the matter 
will return to the status quo ante if the Court declines to 
enter the order, with the terms of the order not being binding 
on the ies to this Consent order: 

Jer J. Co very, Esq. 
Counsel f!r /Fnroe Township 
Dated: C .2.<2 C'(" 

Kevin D. Walsh, Esq. 
Counsel for Fair Share Housing 
Center / ( 
Dated: (e (kP 2or5" 

I 
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SUPERIOR COURT OF NJ.:W JERSEY 

LAW DIVISION CIVIL PART (MT. LAUREL) 

In the Alatter of the Adoption ofthe Monroe 
T(xwnship Housing Element and fair Share 
Plan and Implementing Ordinances 

DOCKET NO: MID-L-3365-15 

CIVILACriON 

OPINION 

Decided July 9, 2015 

Not for Publication Without 
the Approval of the 

Committee on Opinions 

Jerome J. Convery, Esq. and Marguerite M. Schaffer, Esq. (Shain, Schaffer & Rafanello, 
P.C.) appeared on behalfofthe Township ofMonroe 

Thomas F. Carroll, III, Esq. and Stephen Eisdorfer, Esq. (Hill Wallack, LLP) appeared on behalf 
of proposed intervener, Monroe 33 Developers, LLC 

Kevin D. Walsh, Esq., appeared on behalf of proposed intervener Fair Share Housing Center 

WOLFSON, J.S.C. 

I. Jurisdictional Posture 

Following the March 10, 2015 decision of the Supreme Court of New Jersey in In re 

Adoption ofN.J.A.C. 5:96 and 5:97 by N.J. Council on Affordable Housing, 221 N.J. 1 (2015), 

hereinafter referred to as Mount Laurel IV, the adjudication of a municipality's compliance with 

its constitutional obligation to create a realistic opportunity for producing a fair share of 



to 

within the 

Council on A 

Court instructed the 

and 

a municipality's housing plan 

and provided 

within matter comes 

guidelines the manner in which the 

me by virtue of that grant of jurisdiction. 

II. Statement of the Case 

The Township of Monroe filed this declaratory judgment action pursuant to the 

authorization provided by Mt. Laurel IV, supra, I N.J. I, seeking a judicial declaration that its 

housing plan is presumptively valid, and, while the declaratory matter relating to its 

constitutional compliance proceeds to adjudication, a five-month period of temporary immunity 

from exclusionary zoning lawsuits. Monroe 33 Developers, LLC (''Monroe 33") sought to 

intervene as a defendant and for leave to file a counterclaim, which included a demand for site

specific relief a builder's remedy. Fair Share Housing Center ("FSHC") also sought to 

intervene as a defendant and for leave to file a counterclaim challenging the constitutionality of 

Monroe's affordable housing plan. 

For the reasons set forth below, the Township of Monroe's motion for a five-month period 

of immunity is GRANTED; the cross-motions of Monroe 33 Developers, LLC and Fair Share 

Housing Center to intervene as defendants are GRANTED; the cross-motion of Monroe 33 

Developers, LLC to file a counterclaim seeking site-specific relief is DENIED without 

prejudice; and the cross-motion ofFSHC to file a counterclaim challenging Monroe's proposed 

compliance plan is GRANTED. 

2 



III. Procedural History 

I, the Supreme Court addressed 

failure to adopt constitutional ("Third Round Rules") municipal 

1 to (the "FHA"). As a 

of failure to comply with prior Orders of the 

was established the relating to compliance with a municipality's constitutional 

obligation to create a realistic opportunity for producing a fair share of affordable housing would 

be returned to the courts. 1 

Recognizing that some municipalities had embraced the COAH process in good faith, but 

were stymied by that agency's inability to function, the Supreme Court set forth procedures by 

which municipalities that had either received substantive certification from COAH or had filed 

resolutions of participation prior to the judicial invalidation of COAH's the third-round 

methodology, could seek a judicial declaration that its housing plan satisfied its constitutional 

obligations. The process outlined by the Court affords such towns a reasonable opportunity to 

demonstrate constitutional compliance to a court's satisfaction (including time to take curative 

action if the municipality's plan requires further supplementation), without the specter of a 

1 See Mt. Laurel IV, supra, 221 N.J. at 6 ("Our order effectively dissolves, until further order, the 
FHA's exhaustion-of-administrative-remedies requirement. Further, as directed, the order allows 
resort to the courts, in the first instance, to resolve municipalities' constitutional obligations 
under Mount Laurel."); see also Southern Burlington County NAACP v. Twp. Of Mount Laurel, 
67 N.J. 151 (1975) (hereinafter referred to as Mt. Laurel I); and see Southern Burlington County 
NAACP v. Twp. OfMount Laurel, 92 N.J. 158 (1983) (hereinafter referred to as Mt. Laurel II). 
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over a "sword Importantly, the 

a period of temporary immunity for up to five 

months, from proceeding, to municipalities 

that promptly such declaratory relief. 

lam with first, whether Monroe has demonstrated an 

whether the procedures and protocols crafted by 

the Supreme Court authorize the relief sought by the proposed interveners. 

IV. The Township of Monroe's Request for Temporary Immunity 

The Township of Monroe enjoys "'participating" status and has now affirmatively sought 

judicial approval of its affordable housing plan through the filing of its declaratory judgment 

action. Thus, it "should receive like treatment to that which was afforded by the FHA to towns 

that had their exclusionary zoning cases transferred to COAH when the Act was passed." Mt. 

2 Mt. Laurel IV, supra, 221 N.J. at 3 ("In the event of a municipality's inability or 
failure to adopt a compliant plan to a court's satisfaction, the court may consider the range of 
remedies available to cure the violation, consistent with the steps outlined herein and in our 
accompanying order."); id. at 24 ("[A]s part of the court's review, we also authorize ... a court to 
provide a town whose plan is under review immunity from subsequently filed challenges during 
the court's review proceedings, even if supplementation of the plan is required during the 
proceedings."). 

3 Id. at 23-24. 

4 See id. at 5-6. ("We will establish a transitional process and not immediately allow 
exclusionary zoning actions to proceed in recognition of the various states of municipal 
preparation that exist as a result ofthe long period of uncertainty attributable to COAH'S failure 
to promulgate Third Round Rules. During the first thirty days following the effective date of our 
implementing order, the only actions that will be entertained by the courts will be declaratory 
judgment actions filed by any town that either (1) had achieved substantive certification from 
COAH under prior iterations of Third Round Rules before they were invalidated, or (2) had 
"participating" status before COAH."). 
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at 16. 

to COAH's "provided that they prepared 

and filed a housing and fair share plan within five months. 16. 

too here, as a "participating" town, Monroe similarly has "no more than five months in which to 

submit their supplemental housing element and affordable housing plan. During that period, the 

court provide initial immunity preventing any exclusionary zoning actions from 

proceeding." at 27-28. 

Since Monroe had actually devised a housing element and took action toward adopting 

ordinances in furtherance of its plan, it has earned a more "favorable" or "generous" review of its 

request for immunity.6 Even where granted, however, immunity "should not continue for an 

undefined period of time; rather, the trial court's orders in furtherance of establishing municipal 

affordable housing obligations and compliance should include a brief, finite period of continued 

immunity, allowing a reasonable time as determined by the court for the municipality to achieve 

compliance." Id. at 28. Only where that goal cannot be accomplished, with good faith effort and 

reasonable speed, and the town is "determined to be constitutionally noncompliant" may 

5 While the Court cautioned that the judicial role ·'is not to become a replacement agency for 
COAH," the process developed in Mt. Laurel IV "seeks to track" the processes provided for in 
the FHA "as closely as possible," so as to create "a system of coordinated administrative and 
court actions." ld. at 6, 29. 

6 For those municipalities that made good faith attempts to implement their affordable housing 
obligations by, for example, devising a housing element and taking action toward adopting 
ordinances in furtherance of its plan, the Supreme Court "expect[ s] a reviewing court to view 
more favorably such actions than that of a town that merely submitted a resolution of 
participation and took few or perhaps no further steps toward preparation of a formal plan 
demonstrating its constitutional compliance." ld. at 28. 
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a or 

towns. 

upon preliminary the Township's submissions, detailed below, I am 

that Monroe has made a faith attempt to affordable housing obligations, 

and immunity from exclusionary actions, on the condition that it prepares 

and and fair plan within five months (as would have been required 

if it were subject to COAH's jurisdiction).8 

In or around December 2008, Monroe adopted its Third Round Housing Element and Fair 

Share Plan, as well as its Third Round Housing Trust Fund Spending Plan. Promptly thereafter, 

the Township petitioned COAH for substantive certification by submitting: (I) a document 

regarding the status of inclusionary development Stratford Monroe with its proposed two-

hundred and five (205) affordable units; (2) a document regarding the status of inclusionary 

development Monroe Manor with its proposed one-hundred and twenty-seven ( 127) affordable 

units; and (3) a document encompassing a general description of the Township's Rehabilitation 

Program, which included sixty-one (61) units proposed for rehabilitation. 

During early 2009, Monroe created the Planned Residential Development Affordable 

Housing District ("PRDAH"). Said district requires that 23.03% of the dwelling units be 

designated and set aside for low- and moderate-income households. According to the Board 

Planner for the Monroe Township affordable Housing Board ("the Planner"), the PRDAH zone 

7 I d. at 33 (emphasis added); see also id. at 29 ("Only after a court has had the opportunity to 
fully address constitutional compliance and has found constitutional compliance wanting shall it 
permit exclusionary zoning actions and any builder's remedy to proceed."). 

8 See N.J.S.A. 52:27D-316(a) ("If the municipality fails to file a housing element and fair share 
plan with the council within five months from the date of transfer [to COAH], or promulgation 
of criteria and guidelines by the council pursuant to section 7 of this act, whichever occurs later, 
jurisdiction shall revert to the court."). 
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and 

(I 08) family rental affordable housing 

II, the Monroe Township Planning Board denied a developer's application to 

concert a previously~approved plan to all restricted units. Through a reconsideration by 

the developer dedicated part of its site to the municipality for a municipally 

I OO(Yo affordable complex which is expected to yield one-hundred and fifty 

(150) family rental units. Later in 20 II, the Monroe Township Zoning Board approved an 

application which required the construction of twenty-six (26) affordable family rental units at 

the Monroe Chase site, ten (I 0) of which have already been constructed. 

In May 2012, the Township amended its Third-Round Housing Element and Fair Share 

plan to include a municipally sponsored affordable housing project and, in addition, designated 

two new overlay zones - actions intended to produce additional affordable housing. The 

Township Council also passed a Resolution endorsing the recommendation of its Affordable 

Housing Board reserving and dedicating funds for affordable housing purposes, and thereafter 

adopted an ordinance authorizing the creation of an Affordable Housing Irrevocable Trust. 

In February 2014, a developer was granted a use variance for construction of residential 

units on State Highway 33. The approval required construction of forty-seven (47) affordable 

family rental units in the VC-2 Village Center Overlay Zone. In July 2014, as a result of other, 

unrelated litigation, the Township also rezoned two sites - one along Route 33, which, when 

developed, will yield one-hundred and thirty-one (131) affordable age-restricted rental units; and 

another known as "the Villages,'' which, when developed, will generate an additional sixty-six 

(66) affordable age-restricted rental units. 
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In Monroe the AHbrdable Mixed Use 

Development overlay zone "AHMUD/HD overlay zone"), 

which, to the Planner, should two-hundred and ninety-five affordable 

I and Vi zones to create mixed-use environments which, according to 

the Planner should produce an additional one-hundred (I 00) affordable housing units and twelve 

(1 family rental affordable housing units, respectively, under the set-aside provisions of those 

zones. 

As the Supreme Court recognized: '' ... not all towns that had only 'participating' status 

may have well-developed plans to submit to the court initially. A town in such circumstances 

poses a difficult challenge tbr a reviewing court, particularly when determining whether to 

provide some initial period of immunity while the town's compliance with affordable housing 

obligations is addressed." Undoubtedly, Monroe (a ''participating" municipality) has provided 

prima facie documentation of its good faith efforts to comply with its fair share obligation. 

Accordingly, the Township's motion seeking a five-month period of temporary immunity from 

exclusionary zoning suits is granted.9 

V. Proposed Interveners' Motions to File Answers and Counterclaims 

a. The Right of Interested Parties to Participate in the Adjudication of 
Constitutional Compliance 

Both substance and procedure permit, and perhaps, demand that "interested parties" be 

permitted to "participate" in any assessment of a municipality's purported compliance with its 

affordable housing obligation. First, absent intervention, a municipality's declaratory judgment 

9 See Mt. Laurel IV, supra, 221 N.J. at 27-28; see also N.J.S.A. 52:27D-316(a). 
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would unopposed. While the appointment of a Special Master ideally, 

both a "'''''""""r·\r protocol, a blanket rule prohibiting any interested party from 

fundamentally potentially useful and critical voices which may have 

legitimate or relevant to the constitutionality of the town's proposed plan. 

while I am mindful the Supreme Court's clear mandate to adjudicate such actions as 

quickly as prudence and justice will allow, it is amply clear that the Court specifically 

contemplated, and in the case of FSHC, for example, directly encouraged, interested parties to 

weigh in on the extent and methods by which a given municipality proposed to fulfill its 

affordable housing obligations. 

The Supreme Court was unequivocal in its mandate that all declaratory judgment cases 

are to be brought on notice to interested parties and with an opportunity for them to be heard. Id. 

at 35. I can discern no legitimate basis, therefore, to deny any interested party the opportunity to 

intervene as a defendant, albeit limited to the question of whether the particular town has 

complied with its constitutional housing obligations. Accordingly, Monroe 33 and FSHC's 

motions to intervene as defendants and to file Answers are both granted. 

b. Counterclaims Seeking Site-Specific Relief- i.e., Builder's Remedy Actions -
are Barred as Against "Certified" or "Participating" Municipalities 

Despite the Supreme Court's clear directive affording interested parties an "opportunity 

to be heard," I am equally confident that this right does not extend so far as to authorize them to 

contest the municipality's site selections and/or methods of compliance by suggesting or 

claiming that other sites (owned or controlled by them) are superior to, or perhaps, better suited 

for an inclusionary development. While such parties' "participation" may, of course, include 

proofs related to whether the proposed affordable housing plan passes constitutional muster, so 

9 



and the manner and 

it to as it was 

the FHA and COAH oversight 10
, paramount. claims that a and/or 

''more or may be available will be entertained in any declaratory judgment 

by a certified or participating municipality. Simply stated, to hold otherwise 

would be to permit an interested party to do indirectly that, which the Supreme Court has 

specifically prohibited from being done directly. 

i. Monroe 33's Counterclaim 

At its core, Monroe 33's counterclaim seeks site-specific relief i.e., a builder's remedy, 

relief that goes beyond the limited participation envisioned the Supreme Court. In discussing 

whether and when exclusionary zoning actions and builder's remedies would actually be 

permitted (or, if permitted, "stayed"), the Court used various limiting phrases such as "may be 

brought'' 11 and "may proceed." 12 Irrespective of its choice of language, the Supreme Court's 

overarching intent was clearly to foreclose such litigation until such time as constitutional 

compliance has been judicially addressed and found "wanting." Mt. Laurel IV, supra, 221 

at 29. Then, and only after the court has concluded that a municipality is "determined to be 

noncompliant" (by refusing to supplement or amend its plan to remedy any perceived 

10 See generally N.J.S.A. 52:270-309-311; see also Hills Dev. Co. v. Bernards Tp., 103 N.J. I, 
22 ( 1986) (hereinafter referred to as Mt. Laurel III) (Under the FHA, municipalities retain the 
right "to exercise their zoning powers independently and voluntarily" along with the means to 
determine what combination of ordinances and other measures will achieve their fair share of 
affordable housing). 

11 See e.g., Mt Laurel IV, supra, 221 N.J. at 28. 

12 See e.g., id. at 26, 27 and 35. 
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would be warranted. 1 Limiting participation of 

in such a fashion comports with the specified protocols mandated by the 

Supreme Court that: (I) interested parties must given notice and an opportunity to be heard on 

the issue of con.Ytitutimzal compliance; and (2) exclusionary zoning suits are not authorized 

unless the court fully addressed the issue constitutional compliance, and has determined the 

town's affordable housing plan to be deficient 14 

Barring interested parties from pursuing builder's remedies, either via an independent 

action, or as here, by way of a counterclaim, results in no discernible prejudicial impact. 15 

Indeed, site-specific relief is wholly irrelevant to the larger, and preliminary, question of 

constitutional compliance. Builders choosing to participate as defendants 16 in constitutional 

compliance actions pending before the trial courts may do so in much the same manner as they 

13 Id. at 33; see also n. 6, supra. 

14 See id. at 33-34 (stating that if the court is unable to secure "prompt voluntary compliance 
from municipalities ... with good faith effort and reasonable speed, and the town is determined to 
be constitutionally noncompliant, then the court may authorize exclusionary zoning actions 
seeking a builder's remedy to proceed." (emphasis added)). 

15 As recognized nearly thirty years ago in Mt. Laurel III: 
If there is any class of litigant that knows the uncertainties of litigation, it is the 
builders. They, more than any other group, have walked the rough, uneven, 
unpredictable path through planning boards, boards of adjustments, permits, 
approvals, conditions, lawsuits, appeals, affirmances, reversals, and in between all 
of these, changes in both statutory and decisional law that can turn a case upside 
down. No builder with the slightest amount of experience could have relied on the 
remedies provided in Mt. Laurel II, in the sense of justifiably believing that they 
would not be changed, or that any change would not apply to the builders. 
lfh, supra, 103 N.J. at 55. 

16 Irrespective of whether a "certified" or "participating" municipality chooses to file a 
declaratory judgment action or waits to be sued, ''the trial court may grant temporary periods of 
immunity prohibiting exclusionary zoning actions from proceeding[.]" Mt. Laurel IV, supra, 
221 N.J. at 35. 
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would have, had COAH not ceasea to function; a parallel process that neither affords builders 

any nor them of any that they would have had, including the rights to 

participate in the 1cesst::s authorized under both Mount Laurel II and the FHA conciliation, 

mediation, with the use and assistance of special masters. 17 Certainly, the Court's dissolution of 

the FilA's exhaustion~of-administrative-remedies requirement and its resurrection of the 

judiciary's role as the forum of first resort to evaluate municipal compliance was not intended to 

signal a return to Mount Laurel II and its "reward-based" system for vindicating the 

constitutional rights of the poor. 18 In point of fact, the Court's newly established framework 

fundamentally alters that "reward-based" approach. In so doing, it rendered obsolete the "first to 

file" priority scheme adopted in J.W. Field Co .. Inc., v. Franklin Tp., 204 N.J. Super. 445 (Law 

Div. 1985), since the ultimate location and satisfaction of a certified or participating 

municipality's affordable housing obligation ought be based upon a more interactive process, 

17 As noted by the Supreme Court in Mt. Laurel II, supra, 92 N.J. at 283, special masters were 
intended to be "liberally used" to provide expertise and to assist the parties as "a negotiator, a 
mediator, and a catalyst." See also N.J.S.A. 52:270-315 (mediation and review process by 
council). 

18 The procedures articulated herein are not intended to prevent builders or other interested 
parties from bringing exclusionary zoning actions against any municipality that was neither 
certified nor participating. Indeed, the approximate 200 towns that never subjected themselves 
to COAH's jurisdiction remain "open to civil actions in the courts ... [and] will continue to be 
subject to exclusionary zoning actions as they have been since inception of Mount Laurel ... " Mt. 
Laurel IV, supra, 221 N.J. at 23. 
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by the the particular participants and principles of sound planning, rather 

than on a race to the 21 

plaintiff's proposed was "located and designed in accordance with sound zoning and 

planning concepts, including its environmental impact. As originally intended, builder 

remedies were authorized to incentivize builders to vindicate this constitutional imperative 

largely because the Court's landmark decision in Mount Laurel I was widely ignored and failed 

to achieve the desired goal of producing balanced communities and affordable housing, but also 

19 As opposed to the ''date of filing," such equitable considerations could include, for example, 
an assessment of ''whether any project was clearly more likely to result in actual construction 
than other projects and whether any project was clearly more suitable from a planning viewpoint 
than other projects." See J.W. Field Co., Inc., supra, 204 N.J. Super. at 460. 

20 The Court has consistently demonstrated its sensitivity to and the importance of sound 
planning and environmental conditions over builder preference. See, Sh&, Mount Laurel II, 
supra, 92 N.J. at 211 (The obligation to encourage lower income housing, therefore will depend 
on "natural long-range land use planning" rather than upon "sheer economic forces."); and see 
id. at 238 ("the Constitution of the State ofNew Jersey does not require bad planning."). 

21 While the priority system articulated in J.W. Field Co., Inc., supra, 204 N.J. Super. 445, has 
never been specifically embraced by any appellate authority, it has, for all intents and purposes, 
become embedded and generally followed in Mount Laurel jurisprudence for more than thirty 
years. It seems reasonable to conclude that it remains a viable protocol for determining priorities 
among multiple plaintiffs in litigation against towns that were neither "certified" nor enjoyed 
"participating status" before COAH. Nonetheless, with regard to the certified and participating 
municipalities now before the courts, the Court encouraged '"present day courts" to employ 
"flexibility in controlling and prioritizing litigation." Mt. Laurel IV, supra, 221 N.J. at 26. 

22 Mount Laurel II, supra, 92 N.J. at 218 (emphasis added); see also id. at 279 (a builder's 
remedy award is only appropriate where a builder demonstrates that "the construction can be 
implemented without substantial negative environmental or planning impact."). 
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the had only process, witnesses, trials and 

By contrast, the Supreme current framework expressly prohibits 

litigation until after the compliance phase of the declaratory judgment 

such, a builder/plaintiff may be hard pressed to assert convincingly 

that its <>rtu'r'" were the catalyst or procuring cause in vindicating the constitutional rights of low 

and moderate income persons. This is especially so in the context of a municipally initiated 

declaratory judgment action, or one defended by a town that was ''certified" or enjoyed 

'·participating status" but opted to "wait until sued" before seeking a judicial blessing of its 

affordable housing plan.25 

This is not to say that participation by builders or other interested parties in the 

constitutional compliance action is unwelcome or unnecessary. In fact, the opposite is true. 

Involvement of, and input from such parties may be among the most beneficial sources of 

practical and economic information in helping to achieve expedient municipal compliance. By 

23 Mount Laurel II, supra, 92 N.J. at 199; see also Orgo Farms & Greenhouses, Inc. v. Colts 
Neck, 192 N.J. Super. 599, 601 (Law. Div. 1983) (wherein Judge Serpentelli, one of the three 
original Mount Laurel judges, recognized that ''unless a strong judicial hand was applied, Mount 
Laurel I would not result in the housing which had been expected."). Consequently, the builder's 
remedy was designed "to assure a builder who shouldered the burden of Mount Laurel litigation 
that the end result of a successful litigation would be some specific relief in terms of a right to 
proceed with construction of a specific project." Orgo Farms, supra, 192 N.J. Super. at 602. At 
present, the framework crafted in Mt. Laurel IV, supra, 221 N.J. 1, has replaced, at least 
temporarily, the builder's remedy as the "strong judicial hand." 

24 Mt. Laurel IV, supra, 221 N.J. at 35-36. 

25 See Mt. Laurel IV, supra, 221 N.J. at 28 (stating that both "certified" and "participating" 
towns have the option either to proceed with their own declaratory judgment actions during the 
thirty-day period post the effective date of the Order, or to wait until their affordable housing 
plan is challenged for constitutional compliance). 
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in mediation, conciliation, and, with the and planning expertise 

of a unique opportunity tor municipal officials, on the one hand, and 

willing and able builders, on the other, to craft mutually workable plans tor the 

construction of affordable housing. In addition to the practical benefits that such a streamlined 

resolution of these competing interveners 

may well diminish the likelihood of future litigation. 

ii. FSHC's Counterclaim 

As distinct from Monroe 33's pleading, FSHC's counterclaim does not seek site-specific 

relief. Instead, its two-count counterclaim alleges: (1) that the Township's Housing Plan 

Element and Fair Share Plan is unconstitutional- i.e., a violation of its Mount Laurel obligation; 

and (2) that the Township has violated the New Jersey Civil Rights Act, N.J.S.A. I 0:6-2, by 

failing to comply with the Mount Laurel doctrine and other sources of law. Since both of these 

claims fit squarely within the scope of issues authorized by the Supreme Court in Mount Laurel 

IV challenges to compliance - FSHC's motion for leave to file its counterclaims is hereby 

granted. 

VI. Conclusion 

The Supreme Court's newly crafted framework for ensuring municipal compliance with 

Mount Laurel obligations, unlike the "reward" based process envisioned in Mount Laurel II, is 

26 Compare, Mount Laurel II, supra, 92 N.J. at 284 (acknowledging the need for the special 
master to "work closely" with all those connected to the litigation, including "interested 
developers."). 
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not to constitutional compliance. Instead, as 

envisioned Court, and towns will likely subject 

to a judicial evaluation of their constitutional compliance either by initiating 

declaratory judgment or defending them circumstances which, for all practical 

purposes, preclude, at during the compliance phase of litigation, any party from being a 

plaintiff as required by Mount Laurel 11.28 Accordingly, all declaratory judgment 

actions involving "certified" or "participating" municipalities shall be subject to the procedures 

and protocols set out below: 

I. Interested parties shall be permitted to intervene, but only for the limited 

purpose of participating (through meditation, negotiation, conciliation, etc.) 

in the court's adjudication of the subject municipality's constitutional 

compliance with its affordable housing obligation; 

2. Interested parties shall not be permitted to file exclusionary 

zoning/builder's remedy actions, via counterclaims or through 

independently filed separate actions, until such time as the court has 

rendered an assessment of the town's affordable housing plan and has 

decided that the municipality is constitutionally noncompliant, and is 

determined to remain so by refusing to timely supplement its plan to 

correct its perceived deficiencies; and 

27 To be clear, this conclusion pertains only to "certified" or "participating" towns (whether they 
filed declaratory judgment actions or whether they chose to "wait to be sued"), and not to those 
towns that were neither "certified" nor "participating." Nothing in this opinion is meant to 
diminish the rights of parties seeking builder's remedies through the filing of exclusionary 
zoning actions in the latter category of town. The builder's remedy schemes laid out by both Mt. 
Laurel II and J.W. Field Co., Inc. seem perfectly viable in those towns that made no effort to 
satisfy their fair share obligations, as the need to incentivize builders to bring constitutional 
compliance and/or exclusionary zoning litigation in such towns remains of paramount 
importance. See Mt. Laurel IV, supra, 221 N.J. at 23. 

28 See Mt. Laurel II, supra, 92 N.J. at 279. 
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a full and opportunity to comply with its 

court concludes that a municipality is 

builders and other interested 

and exclusionary actions the 

town, through which any builder's to be awarded would be 

by equitable considerations and principles of sound planning, and 

not who 

Adherence to these protocols will help focus the litigation and assist in fostering 

a prompt, efficient, and fair resolution of the constitutional compliance issues, without 

unnecessary distractions or impediments from builder/developers or other interested 

parties. 

It is so ordered. 
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